Page|l

..... Alessandro Chechi
Anne Laure Bandle
e e e e ravn Marc-André Renold

January 2013

Citation: Alessandro Chechi, Anne Laure Bandle, Marc-AriRefiold, “Case View of the Asylum and Chapel at
St. Rémy — Mauthner Heirs v. Elizabeth Taylor,”tRlem ArThemis http://unige.ch/art-adiy Art-Law Centre,
University of Geneva.

Case View of the Asylum and Chapel at St.
Rémy — Mauthner Heirs v. Elizabeth
Taylor

Margarethe Mauthner -Elizabeth Taylor— Artwork/ceuvre d’art — Nazi
looted art/spoliations nazies Judicial claim/action en justice — Judicial
decision/décision judiciaire— Due diligence — Ownership/propriété —
Procedural issue/limites procédurales — Statutdiroitation/prescription —
Request denied/rejet de la demande

In 2007, the court battle over the van Gogh pamtiiew of the Asylum
and Chapel at St. Rémy” came to an end when théetri8tates Supreme
Court denied a writ of certiorari, thereby finalgj the decision of the Court
of Appeals for the Ninth Circuit in Pasadina. ThentN Circuit had
dismissed the lawsduit filed by the heirs of MarglageMauthner, a Jewish
art dealer who lost the painting before fleeing N&ermany in 1939,
against the possessor of the painting, the famoowerisan film star
Elizabeth Taylor.

I. Chronology; Il. Dispute Resolution Process; llLegal Issues; IV.
Adopted Solution; V. Comment; VI. Sources.

ART-LAW CENTRE—UNIVERSITY OF GENEVA

PLATFORM ARTHEMIS
art-adr@unige.chhttp://unige.ch/art-adr
This material is copyright protected.




Page|2

l. Chronology

Nazi looted art

1906-1907 German art deald?aul Cassirerbought the/incent van GoghpaintingView

of the Asylum and Chapel at St. Rénfd889) from Joanna van Gogh, Vincent van Gogh’s
sister in law*

1914 The painting waacquired by Margarethe Mauthner, a German art dealer of Jewish
descent.

1933 Mauthner’s family fled to South Africa to escdgazi persecution. Margarethe
followed in 1939 She died in South Africa ih9472

1939 The van Gogh painting became the property ofetlfwVolf.

1963 After Alfred Wolf’'s death, the painting was satla Sotheby’s auction. The buyer
was the famous American film stializabeth Taylor.

2003 Margarethe Mauthner’s heirs contacted Elizabetyidr demanding that shieturn

the painting or give them a portion of any futuates Taylor refused and filed a
declaratory judgment action in the United States District Court for the Cehbastrict of
California requesting a judgment that she wasititgful owner of the painting.

2004 The descendants of Margarethe MautHied a motion to dismiss and
counterclaimed They contended that they were the rightful owrdrthie painting that had
beenseized by the Nazisometime before Mauthner fled from Germany, inAl®&izabeth
Taylor filed amotion to dismiss

2005 The District Court: (i) denied the Mauthner hemmtion to dismiss Taylor’'s action;
(ii) granted Taylor's motion to dismiss; and (giismissed the heirs’ claimas time-barred
by the applicable statute of limitatiohFhe heirs appealed this decision.

2007 The Court of Appeals upheld the District Couttxision® The plaintiffs filed a
petition for writ of certiorari to the Supreme Cbaf the United States. The Supreme Court
denied certiorari,thereby finalising the decision of the Court ofp&als.

Il. Dispute Resolution Process

Judicial claim — Judicial decision

From the beginning, the Mauthner heirs attemptedetgotiate an amicable settlement and
avoid litigating the Holocaust-related art dispulbowever, the interests at stake were
difficult to reconcile: as an alternative to thetrgght return of the painting, the Mauthner’s

! Lauren Fielder RedmanOtkin v. Taylor A Satisfying Solution to a Dispute over a Van Gogy a Blow for
Holocaust Art Restitution Claims in United Statesiéral Court?’Art Antiquity and Lawt (2007): 390-395.

2 Adler et al. v. Taylar2005 U.S. Dist. LEXIS 5862 (c.d. Cal., 2 Febru2dps).

® Fielder Redman, Orkin v. Taylor” 394. The heirs of Margarethe unsuccessfullyratad another van Gogh, see
Alessandro Chechi, Anne Laure Bandle, Marc-AndradRs “Case View of Les Saintes-Maries-de-la-MeéMauthner
Heir v. Switzerland,” Platform ArThemisftp://unige.ch/art-ady Art-Law Centre, University of Geneva.

* Adler et al. v. Taylar2005 U.S. Dist.

® Orkin et al. v. Taylor487 F3d 734, 2007 U.S. App. LEXIS 11628 @ir. Cal., 18 May 2007).

® Orkin v. Taylor et a].2007 U.S. LEXIS 11852 (U.S., 29 October 2007).
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heirs requested a portion of its sale. Instead)oFayffered roughly $400,000 as a sort of
compensatiofi.The heirs were unsatisfied with this offer, gitbat the painting/iew of the
Asylum and Chapel at St. Rémwas worth at least ten to fifteen million US$s the
positions remained too far apart for a compromesde struck, both parties resorted to
litigation. However, their claim was dismissed byptsubsequent court decisions.

- It is worth emphasising that negotiation also fhileecause both sides presented their own
version of the facts regarding how and when MatharéMauthner ceased to own the
painting. Taylor maintained that Mauthner freelgptised of the painting after 1907 and
that it was subsequently legally acquired by Alf\bblf. Therefore, Taylor denied that
Margarethe Mauthner lost the painting as a reduNaxzi coercion. The plaintiffs rejected
this version and asserted that Margarethe Mautlvasrforced to sell the painting sometime
before 1939, under economic coercion engenderatidoNazi discriminatory regime. The
heirs supported this argument with twatalogues raisonnéom 1928 and 1939. These
catalogues showed that Mauthner was the owné&fief of the Asylum and Chapel at St.
Rémyuntil at least 1937. Mauthner’s heirs also conéehtthat Taylor purchased the painting
ignoring that the gaps in the painting’s provenabeéween 1907 and 1939 implicated
warning signs that the painting could be Holocaratconfiscated propertyThis was all
the more regrettable given that Elizabeth Tayloguaed the painting at the Sotheby’s
auction with the help of her father, Francis Tayleho was an art deal&t.

I1I. Legal Issues
Due diligence — Ownership — Statute of limitation -Procedural issue

- Margarethe Mauthner’s heirs based their legal aabio four claims: replevin, constructive
trust, restitution and conversion. In addition,ytliequested recovery of the painting under
an action provided by federal law and an actiorvigled by the findings and declarations of
the California legislature. Essentially, the pldfatrequested that the court find that: (i) they
— through their relatives — were the rightful owonéthe painting; (ii) their relatives lost the
artwork as a result of Nazi persecution (the pitigntlid not contend that the painting was
confiscated by the Nazis, but alleged that Mauthaet sold the painting “under duress”);
and (iii) Taylor wrongfully took possession of thainting*

- Elizabeth Taylor filed a motion to dismiss the switthe grounds that the limitation period
had expired. The plaintiffs argued that the “dissgwule” delayed the statute of limitations
from running.

- California law originally established that actidios the recovery of personal property must
be filed within three years from the time the sujusant purchaser of stolen property obtains
the property (“from the ‘taking, detaining, or injug’ of any ‘goods or chattels™;
California Civil Procure Code § 338(c)). In 198Betstatute of limitations was amended to

’ Fielder Redman,Orkin v. Taylor” 394.
® Ibid., 392.
° The Sotheby’s auction incorrectly statétter alia, that the painting had passed to P@absirer in 1928, but it was
%Jmmon knowledge that he had died in 1926. Ibig4,. 3
Ibid.
1 Adler et al. v. Taylar2005 U.S. Dist. 2-3.
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include a “discovery rule” for recovery of “any iaté of historical, interpretive, scientific,
or artistic significance”. This rule provides theatcause of action does not accrue until the
injured party has discovered, or by exercise o$aaable diligence should have discovered,
the whereabouts of the object or the identity efpbssessor.

The plaintiffs did not argue that the 1983 amendnagplied retroactively to the events of
1939 or 1963; rather, they contended tiet principle underlying the discovery rule had
already ?prlied before 1983, notwithstanding tlok laf legislation, as held by a precedent
decision.

The District Court for the Central District of Clalinia dismissed the plaintiffs’ claim on the
following grounds: (i) the plaintiffs’ cause of &t had expired in 1966, three years after
Taylor purchased the painting in London, becauséfddaa law did not include the
“discovery rule” before 1983; (ii) even if the disery rule applied to this case, the facts
demonstrated that the plaintiffs did not exerclse equisite diligence because Mauthner’s
heirs should have discovered the whereaboutsest of the Asylum and Chapel at St. Rémy
and brought action in 1963 (when it was acquired high publicized auction). In response
to this issue, Mauthner's heirs claimed that, uritieir attorneys completed their
investigation around 2000, they were unaware thatithher had owned the painting, that
she had lost it as a result of Nazi persecutioat, Taylor had bought the painting, or that
there was a legal basis for recovering the pairiting

The Court of Appeals upheld the District Court'sideon. However, it came to a different
conclusion with respect to the accrual of the caafsaction. The Appeals Court held that
the discovery rule applied to pre-1983 events &atl the cause of action accrued when the
plaintiffs knew or should have known the facts ggrise to the claim, i.e. in 1963 (when it
was acquired at a high publicized auction), or 9@ (when Taylor was listed as owner of
the painting in acatalogue raisonng or in 1986 (when it was exhibited publicly aeth
Metropolitan Museum of Art in New York, in an exhibn entitled “Van Gogh in Saint
Rémy and Auvers”), or in 1990 (when Taylor publitfied to sell the painting'

To avoid the statute of limitations issue, the mtifis asked the District Court to admit an
action provided by the findings and declarationshef California legislature. A provision of
the California Civil Procedure Code passed in 2(8854.3) entitled Nazi victims (or their
heirs) the right to sue galleries and museumsHterreturn of stolen artworks until 2010,
free from any statute of limitations. However, istrict Court ruled that this exception did
not apply to this case as it did not extend tossaifainst individuals’

As previously mentioned, the plaintiffs also redaedsthe painting’s recovery under an
action implied by federal law, the Holocaust VicsirRedress Acf They contended that
this federal law created a “non-traditional caudeaction”. The Supreme Court had
established a four-factor test for discerning wheth specific statute creates a private right
of action. Under this test, judges must ask: “(hether the plaintiff is a member of a class
that the statute especially intended to benefi}; WBether the legislature explicitly or
implicitly intended to create a private cause dfaag (3) whether the general purpose of the
statutory scheme would be served by creation afiveate right of action; and (4) whether

12 Naftzger v. American Numismatic Socjet§ Cal. App. 4th 421, 49 Cal. Rptr. 2d 784 (1996)
13 Orkin et al. v. Taylor487 F3d at 738.

“bid. at 741-742.

15 Adler et al. v. Taylar2005 U.S. Dist. at 10-11.

% pub. L. No. 105-158, 112 Stat. 15 (1998).
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the cause of action is traditionally relegated tadeslaw such that implication of a federal
remedy would be inappropriatt®. As the Act did not satisfy any of these factotse t
District Court and the Court of Appeals held theg Holocaust Victims Redress Act did not
create a private right of action.

IV.  Adopted Solution
Request denied

- In its 20 April 2005 decision, the United Statestiict Court for the Central District of
California dismissed the Mauthner heirs’ claim aaréd by the applicable statute of
limitations. In addition, the Court held that theception provided by the California Civil
Procedure Code 8354.3 did not apply to suits agamdividuals. Finally, the Court
concluded that the federal Holocaust Victims Resiiést failed to create a private right of
action!® The Court of Appeals upheld the District Courtecidion on 18 May 200%. The
Supreme Court denied certiorari on 29 October 2006&lising the decision of the Court of
Appeals®®

V. Comment

- The legal battle over the Vincent van Gogh paintifigw of the Asylum and Chapel at St.
Rémyis interesting for at least two reasons.

- First, it demonstrates the lack of an effectivealegrocedure in the United States for
returning artworks lost during the Nazi era to theghtful owners. Congress enacted the
1998 Holocaust Victims Redress Act in an effort goovide “redress for inadequate
restitution of assets seized by the United Statege@ment during World War Il which
belonged to victims of the Holocaust” in the ligltinternational law principles prohibiting
the pillage and the seizure of works of art, enatecl in Articles 47 and 56 of the
Regulations annexed to the 1907 Hague ConventignRespecting the Laws and Customs
of War on Land® The Act acknowledged that “the Nazis extorted éomted art from
individuals and institutions in countries it ocoegiduring World War 1l and used such
booty to help finance their war of aggression” #émat the “Nazis’ policy of looting art was
a critical element and incentive in their campaifigenocide against individuals of Jewish
and other religious and cultural heritage”. It alsated that “all governments should
undertake good faith efforts to facilitate the ratwf private and public property, such as
works of art, to the rightful owners in cases whaseets were confiscated from the claimant
during the period of Nazi rule and there is reabtmaroof that the claimant is the rightful
owner”. Despite this, courts have not interpretesl Act to provide a private right claim for
redress. In the present case, the District Cotirtredfd that the Holocaust Victims Redress

7 Orkin et al. v. Taylor487 F3d at 738-740.
18 Adler et al. v. Taylgr2005 U.S. Dist.

9 Orkin et al. v. Taylor487 F3d.

20 Orkin v. Taylor et al.2007 U.S.

2118 October 1907, 1 Bevans 631.
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Act “does not explicitly confer a benefit on Holosa victims” as its “focus is on
‘governments’ rather than individuals, urging th@exernments ‘to facilitate’ enforcement
of pre-existing property rights”. Yet it seems unthat an Act would encourage individuals
to corr;g: forward without prohibiting the applicati@h statutes of limitations to those
claims:

Admittedly, this disappointing situation could egroved by the creation of a commission
on looted art, perhaps using models offered byhihdies established in some European
countries. However, US Special Envoy for Holocdasties, Douglas Davidson, explained
at the International Symposium “Fair and Just Sohst’ that the creation of such a
commission cannot be envisaged in the near futueetal financial constraints.

The second aspect that is worth noting relatebestatutes of limitations. On the one hand,
when the return of stolen artworks is sought, thstacle of limitation periods frequently
arises. This is particularly so where stolen ast Ib@en out of circulation for many years. On
the other hand, as in the case under consideratioere the courts did not give Mauthner’s
heirs any relief from the statute of limitationsden California law, an appraisal of the
merits of the case was foreclosed by applicationthefse statutes. The court did not
investigate whether Taylor had acquired the worlkgaod faith or whether Margarethe
Mauthner actually sold the painting under duretsss. for these reasons that Robert Paterson
advocated the non-application of the statutes ohitdition defence to cases of
misappropriation associated with crimes againstdnity as a form of respect for the moral
and ethical concerns implicated in such cases ameaningful interpretation of national
law in light of the current state of internatioalv. The policy goals underlying limitation
statutes (closure and stale evidence) are in cbnflith the gravity of the criminal acts
committed in connection with the property stofén.
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